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RELEVANT CISG ProvisiONs: CISG arts. 6-9, 14-19, 28, 29

l. GENERAL REMARKS

e Standard terms and boilerplate clauses are drafted by a business for repeat future use in
commercial transactions — they are not “tailored” to a particular agreement. Should these terms

be negotiated, they will no longer constitute standard terms for that particular transaction.
e Issues arising from the use of standard contract terms:
a. Incorporation of standardised terms into the agreement (CISG art. 8)
b. Validity of the incorporated standard terms (CISG arts. 4 and 7(2))

c. Use of conflicting standard terms (“Battle of the Forms”).

Example - Hlustration

The Buyer (B) sends an order to the Seller (S) for the purchase of moveable tangible goods. This
order is sent together with a copy of “B General Terms & Conditions.” In response to this order, S
agrees to the order-offer of B by sending an “acceptance” letter together with a copy of “S General
Terms & Conditions.” It is clear that both B and S intended to conclude a sale of goods contract. It
is, also, clear that each party intended to conclude an agreement on the basis of her own standard

contract terms.

Should the standard terms of the parties be identical, no issues would arise; the offer and the
acceptance would be identical leading, thus, to the conclusion of the contract. However, if the
standard terms differ from each other, two issues would, normally, arise: i. Have the parties reached

an agreement? ii. Assuming the conclusion of an agreement, what are the terms of that agreement?
e This typical example of a “battle of the forms” scenario amplifies that:
- The Buyer will, usually, approach the Seller for the purchase of goods;
- Both parties used standard terms for the conclusion of the contract;

- If a contract has already been concluded, the subsequent dispatch of standard terms raises

only issues of contract modification, not contract formation.
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Case-law

v" United States, 10 September 2013, District Court [Pennsylvania] (Roser Technologies, Inc. v.
Carl Schreiber GmbH), available at: http://cisgw3.law.pace.edu/cases/130910ul.html

¥v" United States, 8 February 2011, Federal District Court [Maryland] (CSS Antenna, Inc. v.
Amphenol-Tuchel Electronics, Gmbh), available at:

http://cisgw3.law.pace.edu/cases/110208ul.html

v" Austria, 29 November 2005, Supreme Court, translation available at:

http://cisgw3.law.pace.edu/cases/051129a3.html

¥v" France, 13 December 1995, Appellate Court Paris (ISEA Industrie v. Lu), translation available at:
http://cisgw3.law.pace.edu/case/951213f1.html

. THE “BATTLE OF THE FORMS” IN LEGAL THEORY
Many approaches have been proposed to resolve the battle of the forms issue:

1. “Mirror-image” rule
2. “Last shot” rule
3. “First shot” rule
4. “Knock-out” rule

a. Classic “knock-out” rule

b.“Best shot” rule

c. “Reasonable shot” rule

1. The “Mirror-lmage” Rule

> For the conclusion of a contract, the terms of the offer must be identical with the terms of the
acceptance. Even the slightest deviation will amount to a rejection of the offer, and a simultaneous

counter-offer (cf. notions of estoppel and the general principle of non-venire contra factum proprium).

» Advantages: The “mirror-image” rule fosters certainty with regard to the existence of a binding

contract between the parties.

2|Page


http://cisgw3.law.pace.edu/cases/130910u1.html
http://cisgw3.law.pace.edu/cases/110208u1.html
http://cisgw3.law.pace.edu/cases/051129a3.html
http://cisgw3.law.pace.edu/case/951213f1.html

IICL-JAMS GLOBAL TRAINING SERIES
S. LOIZOU - THE “BATTLE OF THE FORMS”

» Disadvantages: A rigid “mirror-image” rule induces bad faith conduct by the parties, particularly in
the context of highly volatile markets, e.g. should the price of the goods increase, the Seller would
prefer to reject the conclusion of the contract in order to sell the same goods for a higher price.
Conversely, should the price decrease, the Buyer would prefer to acquire the same goods at a lower
price. Furthermore, this approach would allow either party to argue for the non-formation of the

contract, even after performance, or the procurement of rights to third parties.

2. The “Last Shot” Rule
> The set of contractual terms sent last in the exchange of standard terms will prevail.
» There are two possible scenarios under the “last shot” rule:

i. The applicable regime provides in a straightforward manner that the terms “fired” last will

formulate the terms of the agreement (see CISG art. 19(2)); or

ii. The original offeror (or counter-offeror) accepts by conduct the counter-offer of the original
offeree.

» Considering that the Buyer will, usually, be the first party to send her standard contract terms, the
Seller will be in an advantageous position. The Buyer, instead, will have two options: i. reject the
goods and deprive herself of the benefits of the contract, or ii. accept the goods under the terms of
the Seller. In short, the Buyer will, always, be trapped in her own offer!

» The “last shot” approach has been criticised for this arbitrary precedence to the terms of the

last-speaking party, and the complete disregard of the consensus principle.

3. The “First Shot” Rule
» The standard terms of the offeror will prevail over the “accepting terms” of the offeree.

» The offeree will have two options: i. reject the offer and relinquish the benefits under the contract,
or ii. clearly reject the offer and make a separate new offer to the original offeror, referring to her

own standard terms. Hence, the onus of “clearing up” the matter is put on the offeree.
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4. The “Knock-Out” Rule

> The “knock-out” rule builds on the premise that the accidentalia negotii are of secondary importance

compared to the essentialia negotii of the contract.

» This rule amplifies the intent of the parties to enter into a binding agreement, as it distinguishes the
formation of the contract from its contents.

» Three variations of the “knock-out” rule may be distinguished:

i. The classic “knock-out” rule: The conflicting standard terms will be mutually neutralised;

the remaining gaps will be filled by the default rules of the applicable law.

ii. The “best shot” rule: The standard terms of the parties will be compared, and the set of terms
striking the best balance of rights and obligations of both contracting parties will be
incorporated in its entirety into the sales agreement. It is clear that this approach focuses on
the substance of the terms rather than the sequence of their submission, incentivising the
parties to consider the interests of their counter-contracting party.

iii. The “reasonable shot” rule: This approach provides for an issue-by-issue selection of the
best standard terms. Similarly to the “best shot” rule, it focuses on the substance of the terms,
albeit it provides for a combination of the optimal, but not-necessarily-balanced as a whole,
standard terms.

1. THE “BATTLE OF THE FORMS” & THE CISG

» Since the battle of the forms issue pertains to the formation of the sales contract, it, prima facie, falls
within the regulatory scope of the CISG (CISG art. 4). However, absent a special rule on the use of
standard contract terms, the most important questions is how disputes arising from the use of

standard terms by both parties should be resolved under the CISG.
» Three theories have prevailed in the CISG scholarly writings and jurisprudence on this issue:
1. The issue is not governed by the CISG (CISG art. 4);

2. The issue falls within the regulatory scope of the Convention, but, absent a special rule, it
should be resolved in conformity with the general principles of the Convention
(CISG art. 7(2));
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3. The issue falls within the regulatory scope of the CISG, and should be resolved by virtue

of the general rule enshrined in CISG art. 19.

1. The “battle of the forms” is not governed by the CISG

- This position is founded on the failure to reach an agreement during the negotiations of the
CISG, as well as on a broad interpretation of “validity” issues under CISG art. 4.

2. Absent a special rule, the “battle of the forms” should be resolved

in conformity with the general principles of the CISG

- Absent a special rule on this issue, the battle of the forms should be resolved in conformity
with the general principles of the Convention (CISG art. 7(2)).

- The general principles of good faith and consensus mandate the preservation of the contract,
because the fundamental elements of a sales contract have been agreed upon by the parties.
All non-agreed issues will be governed by the default rules of the CISG and, all issues falling
outside the scope of the Convention will be resolved pursuant to the relevant rules of the
applicable law.

- Essentially, this approach favours the application of the “knock-out” rule.

3. The “battle of the forms” should be resolved pursuant to
the general rules of CISG art. 19

i. “Classic” Approach

- CISG art. 19 distinguishes between “material” and “immaterial” deviations from the terms of

the offer.

- Should the deviating terms be “material,” the “mirror-image” rule of CISG art. 19(1) will
preclude the conclusion of the contract, because the offer and the acceptance will not be
identical.
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Should the deviating terms be “immaterial,” the “last shot” rule of CISG art. 19(2) will affirm

the conclusion of the contract as envisaged by the offeree. However, if the original offeror

objects to the conclusion of the contract on the offeree’s terms, the “mirror-image” rule of

CISG art. 19(1) will be reinstated.

Case-law

CISG art. 19(1)

v

United States, 18 January 2011, Federal District Court [New York] (Hanwha
Corporation v. Cedar petrochemicals, Inc.), available at:

http://cisgw3.law.pace.edu/cases/110118ul.html

Italy, 21 November 2007, District Court Rovereto (Takap B.V. v. Europlay S.r.1.),
translation available at: http://cisgw3.law.pace.edu/cases/071121i3.html

France, 16 July 1998, Supreme Court (Les Verreries de Saint Gobain v. Martinswerk),

translation available at: http://cisgw3.law.pace.edu/cases/980716f1.html

Germany, 11 March 1998, Appellate Court Miinchen (Cashmere sweaters case),

translation available at: http://cisgw3.law.pace.edu/cases/980311qgl.html

United States, 14 April 1992, Federal District Court [New York] (Filanto v.
Chilewich), available at: http://cisgw3.law.pace.edu/cases/920414ul.html

CISG art. 19(2)

v

Germany, 14 August 1991, District Court Baden-Baden (Wall tiles case), translation
available at: http://cisgw3.law.pace.edu/cases/910814g1.html

ii. “Modern” Approach

It has been maintained in both theory and case-law that, notwithstanding the use of

conflicting standard terms, the parties intended to conclude a sales agreement. This indicates

an implicit agreement to derogate from the rules of CISG art. 19 by virtue of CISG art. 6.

This implicit agreement leaves an “internal gap” to be filled in conformity with the general

6|Page


http://cisgw3.law.pace.edu/cases/110118u1.html
http://cisgw3.law.pace.edu/cases/071121i3.html
http://cisgw3.law.pace.edu/cases/980716f1.html
http://cisgw3.law.pace.edu/cases/980311g1.html
http://cisgw3.law.pace.edu/cases/920414u1.html
http://cisgw3.law.pace.edu/cases/910814g1.html

IICL-JAMS GLOBAL TRAINING SERIES
S. LOIZOU - THE “BATTLE OF THE FORMS”

principles of the Convention, and, as a result, the issue will be resolved under the “knock-out”

rule.

Case-law

v' Germany, 6 October 1995, Lower Court Kehl (Knitwear case), translation available at:
http://cisgw3.law.pace.edu/cases/951006g1.html

v Austria, 7 June 1990, Supreme Court (Furniture case), translation available at:

http://cisgw3.law.pace.edu/cases/900607a3.html

For a mixed approach (knock-out rule & last shot rule), see:

v’ Germany, 24 May 2006, Appellate Court Koéln (Shock-cushioning seat case),
translation available at: http://cisgw3.law.pace.edu/cases/06052491.html

v' Germany, 9 January 2002, Supreme Court (Powdered milk case), translation available
at: http://cisgw3.law.pace.edu/cases/020109g1.html

IV. COMPARATIVE LAW REMARKS

> UNIDROIT Convention relating to a Uniform Law on the International Sale of Goods (ULIS,
1964)

- ULIS Anx. I, art. 7 — Predecessor of CISG art. 19 (with the exception of the novel list of CISG
art. 19(3))

> UNIDROIT Principles of International Commercial Contracts (UPICC, 2016)

» The general rule of contract formation enshrined in UPICC art. 2.1.11 is almost identical to
CISG art. 19, albeit without the novel list of CISG art. 19(3).

» UPICC 2.1.22 enshrines a special rule on the “battle of the forms” issue providing for the

“knock-out” rule.

7|Page


http://cisgw3.law.pace.edu/cases/951006g1.html
http://cisgw3.law.pace.edu/cases/900607a3.html
http://cisgw3.law.pace.edu/cases/060524g1.html
http://cisgw3.law.pace.edu/cases/020109g1.html

IICL-JAMS GLOBAL TRAINING SERIES
S. LOIZOU - THE “BATTLE OF THE FORMS”

» Principles of European Contract Law (PECL, 2002)

- The general rule of contract formation enshrined in PECL art. 2:208 is almost identical to
CISG art. 19, albeit without the novel list of CISG art. 19(3).

- PECL art. 2:209 enshrines a special rule on the “battle of the forms” issue providing for the

“knock-out” rule.

- Cf. PECL art. 2:209(2)(a) prohibiting “defensive incorporation clauses.”

» Draft Common Frame of Reference (DCFR, 2008)

- The general rule of contract formation enshrined in DCFR art. Il. 4:208 is almost identical to
CISG art. 19, albeit without the novel list of CISG art. 19(3).

- DCFR art. Il. 4:209 enshrines a special rule on the “battle of the forms” issue providing for the

“knock-out” rule.

- Cf. DCFR art. Il. 4:209(a) prohibiting “defensive incorporation clauses.”

> Draft EU Regulation on a Common European Sales Law (CESL, 2011)

- The general rule of contract formation enshrined in CESL art. 38 is almost identical to
CISG art. 19.

- CESL Anx. |, art. 39 enshrines a special rule on the “battle of the forms” issue providing for the

“knock-out” rule.

- Cf. CESL Anx. I, art. 39(2)(a) prohibiting “defensive incorporation clauses.”
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